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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[7CFR  Part  1135] 

[Docket  No.  AO-380] 

Milk  in  the  Southwestern  Idaho- 
Eastern  Oregon  Marketing  Area; 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
on  Proposed  Marketing  Agreement 
and  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  rule. 

summary:  This  decision  recommends 
that  a  Federal  milk  order  should  not  be 
established  for  the  proposed 
Southwestern  Idaho-Eastern  Oregon 
marketing  area.  The  milk  order  that  was 
proposed  by  three  cooperative 
associations  was  considered  at  a  public 
hearing  held  December  5-8, 1978.  An 
analysis  of  the  hearing  evidence 
indicates  that  dairy  farmers  are  not 
experiencing  disorderly  marketing 
conditions  to  an  extent  that  warrants 
the  adoption  of  a  milk  order  for  the  area. 
DATE:  Comments  are  due  on  or  before 
September  17, 1979. 

ADDRESS:  Comments  (four  copies] 
should  be  filed  with  the  Hearing  Clerk, 
Room  1077,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
D.C. 20250. 

FOR  FURTHER  INFORMATION  CONTACT. 

Martin  J.  Dunn,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  202-447-7311. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  October  19, 
1978,  published  October  24, 1978  (43  FR 
49704). 

Correction:  Published  October  27, 1978 
(43  FR  50187). 

Correction:  Published  November  13, 
1978  (43  FR  52496). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to  a 
proposed  marketing  agreement  and 
order  regulating  the  handling  of  milk  in 
an  area  tentatively  described  as  the 
Southwestern  Idaho-Eastern  Oregon 
marketing  area. 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  United  States 
Department  of  Agriculture  Washington. 


D.C.,  20250,  on  or  before  September  17, 
1979.  The  exceptions  should  be  filed  in 
quadruplicate.  All  written  submissions 
made  pursuant  to  this  notice  will  be 
made  available  for  public  inspection  at 
the  office  of  the  Hearing  Clerk  during 
regular  business  hours  (7  CFR  1.27(b)). 

The  above  notice  of  filing  of  the 
decision  and  of  opportunity  to  file 
exceptions  thereto  is  issued  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  and  the 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900). 

The  recommendations,  as  hereinafter 
set  forth,  concerning  the  tentative 
marketing  agreement  and  order  were 
formulated  on  the  basis  of  the  record  of 
a  hearing  conducted  at  Boise,  Idaho,  on 
December  5-8, 1978,  pursuant  to  notice 
thereof  which  was  issued  October  19, 
1978  (43  FR  49704). 

The  material  issues  on  the  record  of 
the  hearing  relate  to  whether  a  Federal 
milk  order  should  be  established  for  the 
Southwestern  Idaho-Eastern  Oregon 
area,  and,  if  so,  what  the  provisions  of 
the  order  should  be. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
"hearing  and  the  record  thereof: 

Marketing  conditions  for  producers  do 
not  warrant  the  establishment  of  a  milk 
order  for  the  proposed  Southwestern 
Idaho-Eastern  Oregon  marketing  area. 

Interstate  commerce.  The  area  that 
was  proposed  for  a  Federal  milk  order 
by  three  dairy  farmer  cooperative 
associations  includes  23  contiguous 
counties.  Eighteen  of  the  counties  are  in 
southwestern  Idaho  and  the  remainder 
are  in  eastern  Oregon.  Of  the  216  Grade 
A  milk  producers  who  resided  in  the 
area  in  June  1978,  and  whose  milk  was 
available  to  milk  dealers  serving  the 
area,  198  resided  in  Idaho  and  18  in 
Oregon.  The  producers  produced  27 
million  pounds  of  milk  in  June  1978  and 
supplied  milk  to  12  milk  dealers  in  the 
area  that  was  proposed.  The  fluid  milk 
sales  of  the  dealers  were  about  10 
million  pounds.  Essentially  all  fluid  milk 
sales  by  milk  dealers  in  the  area  are 
within  the  marketing  area  that  was 
proposed. 

The  milk  of  these  dairy  farmers  that  is 
not  needed  for  fluid  use  is  made  into 
manufactured  dairy  products  in  Idaho, 
and  a  portion  of  the  products  is  sold 
outside  Idaho  and  Oregon.  One 
proponent  manufactures  such  milk  into 
American  cheese,  butter,  and  nonfat  dry 


milk  for  sale  into  several  states.  Another 
proponent  sells  such  milk  to 
manufacturing  plants  from  which  dairy 
products  are  sold  in  several  states. 

Milk  dealers  who  operate  fluid  milk 
plants  in  the  area  that  was  proposed  for 
Federal  milk  regulation  distribute  fluid 
milk  products  in  Idaho  and  Oregon  from 
such  plants.  Also,  they  compete  in  the 
area  for  fluid  milk  sales  with  fluid  milk 
plants  in  Oregon,  Washington,  and  Utah 
which  are  regulated  by  the  Oregon- 
Washington  and  Great  Basin  Federal 
milk  orders. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended, 
provides  in  §  608c(l)  that  milk  orders 
issued  by  the  Secretary  shall  regulate 
such  agricultural  commodity  or  product 
thereof,  as  is  the  current  of  interstate 
commerce,  or  which  directly  burdens, 
obstructs,  or  affects  interstate  or  foreign 
commerce  in  such  commodity  or  product 
thereof,  as  is  in  the  current  of  interstate 
commerce,  or  which  directly  burdens, 
obstructs,  or  affects  interstate  or  foreign 
commerce  in  such  commodity  or  product 
thereof.  It  is  concluded  that  the  handling 
of  milk  in  the  marketing  area  that 
proponents  proposed  is  in  the  current  of 
interstate  commerce.  The  Department 
would  have  appropriate  jurisdiction  in 
establishing  a  Federal  milk  order  for  the 
area  that  was  proposed  if  marketing 
conditions  warranted  such  action. 

Description  of  the  market.  Most  of  the 
economic  information  pertaining  to  the 
production,  marketing  and  pricing  of 
Grade  A  milk  for  the  marketing  area 
that  was  entered  into  evidence  was  for 
the  month  of  June  1978.  Accordingly,  the 
discussion  herein  will  be  centered  on 
that  month  except  where  comparisons 
can  be  made  with  October  1978  or 
references  can  be  made  to  other  specific 
time  periods. 

One  of  the  dairy  farmer  cooperative 
associations  that  proposed  the  milk 
order  represents  181  Grade  A  milk 
producers.  In  June  1978,  91  of  such 
producers  were  available  to  supply 
about  10  million  pounds  of  milk  to  the 
two  fluid  milk  plants  in  the  area 
supplied  by  the  cooperative.  The 
association  is  the  exclusive  supplier  of 
milk  to  a  fluid  milk  plant  at  Boise,  Idaho, 
and  one  at  Twin  Falls,  Idaho.  In  June 
1978,  these  plants  had  about  4.5  million 
pounds  of  fluid  sales,  which  represented 
80  percent  of  the  receipts  at  the  plants. 

The  association  operates  a  plant  at 
Caldwell.  Idaho,  which  is  a  supply  plant 
under  the  Oregon-Washington  milk 
order.  Milk  is  shipped  from  the  plant  to 
distributing  plants  regulated  by  the 
Oregon-Washington  milk  order.  In  June 
1978,  about  10  million  pounds  of  milk 
from  the  remaining  90  producers 
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represented  by  the  association  were 
pooled  under  that  order.  Grade  A  milk 
that  is  not  needed  for  fluid  use  in  the 
proposed  Southwestern  Idaho-Eastern 
Oregon  marketing  area  is  manufactured 
into  dairy  products  at  the  association’s 
Caldwell  plant. 

A  second  proponent  cooperative 
association  represents  93  producer 
members,  most  of  whom,  reside  in  the 
Idaho  portion  of  the  marketing  area  that 
was  proposed.  In  June  1978,  about  8.8 
million  pounds  of  milk  were  available 
from  67  of  the  members  for  the  proposed 
area.  Of  the  remaining  producers 
represented  by  the  association,  5.7 
million  pounds  of  their  milk  were  pooled 
on  the  Great  Basin  order  and  1.3  million 
pounds  were  pooled  on  the  Oregon- 
Washington  order. 

The  association  sells  milk  on  a 
supplemental  basis  to  one  of  the  fluid 
milk  plants  in  the  area  that  was 
proposed.  In  June  1978,  the  association 
sold  572,000  pounds  to  the  plant.  The 
plant  receives  the  major  part  of  its 
supply  from  25  producers  who  are  not 
members  of  a  cooperative  association. 

In  June  1978,  the  plant  bought  5  million 
pounds  of  milk  from  producers  and  sold 
3.6  million  pounds  as  fluid  milk 
products. 

The  milk  of  the  67  members  that  is  not 
sold  for  fluid  use  in  the  area  is  disposed 
of  to  manufacturing  plants  in.- 
southwestern  Idaho,  including  the 
manufacturing  plant  at  Caldwell,  Idaho, 
which  was  mentioned  previously.  The 
association  operates  no  manufacturing 
facilities  in  Idaho,  as  it  is  a  marketing 
organization  exlusively, 

A  third  proponent  cooperative 
represents  104  members  in  Idaho. 
However,  the  milk  is  marketed  under 
the  Great  Basin  Federal  milk  order  and 
is  not  associated  with  the  marketing 
area  that  was  proposed. 

In  addition  to  the  three  fluid  milk 
plants  supplied  by  two  of  the 
proponents,  the  fluid  market  was 
serviced  in  June  1978  by  four  other 
plants  in  the  area  that  pasteurized, 
packaged  and  sold  fluid  milk  products. 
The  receipts  from  producers  at  the  four 
plants  for  the  month  totalled  3.2  million 
pounds,  and  fluid  sales  vyere  1.8  million 
pounds.  Also,  six  fluid  milk  plants 
outside  the  area  that  was  proposed  sell 
fluid  milk  products  in  the  area.  Such 
milk  was  priced  and  pooled  under 
neighboring  Federal  milk  orders.  The 
bulk  of  such  sales  was  through  the 
stores  of  a  national  grocery  chain. 

The  three  fluid  milk  plants  to  which 
proponents  sell  milk  accounted  for  68 
percent  of  the  June  1978  fluid  milk  sales 
in  the  area.  Four  other  plants  in  the  area 
accounted  for  16  percent  of  the  sales 


and  the  six  plants  outside  the  area 
accounted  for  14  percent  of  the  sales.  In 
addition,  five  milk  dealers  were 
distributing  unpasteurized  milk  products 
and  accounted  for  two  percent  of  the 
fluid  milk  sales  in  the  area. 

One  of  the  proponent  cooperatives 
represented  42  percent  of  the  216 
producers  whose  milk  was  available  to 
the  fluid  market  in  June  1978.  The 
second  proponent  represented  31 
percent  of  the  producers.  An  additional 
23  percent  of  the  producers  shipping 
milk  to  local  dealers  were  not  members 
of  a  cooperative  association,  and  four 
percent  of  the  producers  supplied  all  or 
part  of  milk  needs  of  their  own  fluid 
processing  operations. 

Discussion  of  the  need  for  a  Federal 
milk  order^  The  proponent  cooperative 
associations  were  represented  by  five 
dairy  farmer  witnesses  who  testified  in 
support  of  the  Federal  milk  order  that 
was  proposed.  Certain  employees  of  the 
cooperatives  testified  about  the  specific 
milk  order  provisions  that  were 
proposed. 

One  of  the  dairy  farmer  witnesses, 
who  has  produced  milk  in  Canyon 
County,  Idaho,  (in  the  proposed  area]  for 
44  years,  related  some  of  the  history  of 
the  market  from  his  own  experience.  He 
stated  that  when  he  first  started 
producing  Grade  A  milk  it  was 
customary  for  milk  dealers  to  accept 
milk  from  farmers  only  when  they 
needed  it  and  to  cut  part  of  the  farmers 
off  the  market  during  periods  of 
seasonally  high  milk  production. 

He  said  that  by  1954,  about  150  dairy 
farmers  had  organized  into  a 
cooperative  association  and  had 
attempted  to  negotiate  supply  contracts 
with  milk  dealers.  In  these  attempts  the 
farmers  were  largely  unable  to  reach  a 
satisfactory  agreement  with  respect  to 
prices. 

He  testified  that  by  1970,  the  number 
of  milk  dealers  operating  in  the  market 
had  decreased  substantially  and  the 
association  had  only  three  outlets  for  its 
members’  milk.  This  was  reduced 
further  when  another  cooperative 
association  bought  one  of  the  fluid  milk 
plants. 

The  witness  stated  that  this 
development  intensified  competition 
between  the  two  remaining  milk  dealers 
for  sales  of  fluid  milk  products.  As  the 
milk  dealers  lowered  their  retail  prices, 
they  pushed  down  the  prices  paid  to  the 
farmers.  He  stated  that  one  result  of  this 
was  that  farmers  received  four  different 
prices  from  a  milk  dealer  depending  on 
the  area  where  fluid  milk  sales  were 
made.  Farmers  paid  the  transportation 
cost  to  more  distant  areas  from  the 
Boise,  Idaho,  area,  he  said,  or  took  a 


lower  price  so  that  the  milk  dealer  could 
meet  competition  at  locations  outside 
the  Boise  area. 

The  witness  stated  that  in  1972,  the 
association  lost  another  buyer  and 
began  marketing  milk  in  Oregon, 
Washington,  and  Utah  to  provide  outlets 
for  its  members’  milk.  This  led  to  a 
merger  with  one  of  the  proponent 
cooperatives  which  provided  an  outlet 
for  milk  in  the  Eastern  Colorado  market 
(Denver  area).  In  this  producer’s  view,  a 
Federal  milk  order  would  provide 
orderly  marketing  for  dairy  farmers  in 
contrast  to  the  instability  which 
characterized  the  southwestern  Idaho 
market  during  his  years  of  experience 
with  it. 

Aside  from  the  historical  development 
of  the  market,  other  proponent 
cooperative  witnesses  testified 
collectively  that  a  Federal  milk  order  is 
needed  for  the  marketing  area  that  was 
proposed  because  necessary  elements  of 
orderly  marketing  are  lacking  there. 

Proponent  witnesses  testified  that 
milk  dealers  competing  for  sales  in  the 
area  do  not  pay  farmers  on  the  basis  of 
a  uniform  classification  plan  that 
reflects  the  way  milk  is  utilized,  such  as 
the  higher-valued  fluid  milk  products 
being  included  in  a  Class  I  classification 
and  the  lower-valued  manufactured  ‘ 
products  being  included  in  a  Class  II 
classiHcation.  It  was  stated  that  while 
one  of  the  dealers  pays  for  milk  on  a 
classification  basis  there  is  no  uniform 
classification  plan  for  the  market  as  a 
whole.  It  was  claimed  that  another 
dealer  pays  for  milk  at  a  Class  1 
utilization  that  is  lower  than  its  actual 
Class  I  use.  Further,  it  was  stated  that 
the  dealer  pays  nonmember  producers  a 
percentage  of  Class  I  utilization  on  all 
the  milk  that  such  producers  deliver 
while  proponent  producers  are  paid  a 
Class  I  utilization  on  only  a  fraction  of 
the  milk  production  of  the  proponent 
cooperative’s  members.  It  was  stated 
that  another  dealer  does  not  pay  for 
milk  on  the  basis  of  the  dealer’s  Class  I 
utilization  even  though  most  or  all  of  the 
milk  distributed  by  the  handler  is  in  the 
form  of  fluid  milk  products. 

Proponent  witnesses  testified  that 
there  is  a  wide  variation  in  prices  paid 
dairy  farmers  for  milk,  and  that  such 
variation  also  is  evident  from  the 
varying  butterfat  differentials  paid  by 
dealers.  In  proponents’  view,  it  is 
essential  for  orderly  marketing  that 
minimum  prices  be  paid  for  each  class 
of  milk  by  all  milk  dealers  competing  for 
sales  in  the  marketing  area.  Proponents 
stated  that  such  pricing  would  prevent 
dealers  from  “shortchanging”  dairy 
farmers  through  price  determinations 
that  do  not  reflect  market  values. 
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Proponent  witnesses  testified  also 
that  in  the  absence  of  a  Federal  milk 
order,  farmers  and  their  cooperative 
associations  cannot  verify  how  their 
milk  was  used  by  milk  dealers.  Also, 
they  stated  that  without  an  order  there 
is  no  means  of  verifying  the  weight  and 
butterfat  content  of  the  milk  they  deliver 
to  the  dealers. 

Proponent  witnesses  testified  about 
another  element  of  orderly  marketing 
which  they  believe  is  lacking  in  the 
marketing  area  that  was  proposed.  In 
the  absence  of  an  order,  it  was  stated, 
there  is  no  means  for  equitably 
distributing  returns  among  producers 
from  the  sale  of  milk  in  each  use 
classification.  It  was  stated  that 
cooperatives  divert  milk  to 
manufacturing  plants  that  is  not  needed 
for  fluid  use  by  milk  dealers.  In 
proponents’  view,  this  diversion  accrues 
to  the  benefit  of  all  producers.  It  was 
stated  that  in  the  absence  of 
marketwide  pooling,  as  provided  by  a 
Federal  milk  order,  producers  who  are 
members  of  a  cooperative  association 
realize  a- lower  price  for  their  milk  than 
producers  who  are  not  members  of  a 
cooperative,  and  the  average  prices 
received  by  all  producers  vary 
significantly  from  plant  to  plant.  In 
proponents'  view,  markelwide  pooling 
under  a  Federal  milk  order  would  assure 
all  farmers  of  an  equal  sharing  of 
utilization  in  each  class  and  would 
result  in  a  more  orderly  market. 

A  final  element  of  orderly  marketing 
that  proponents  believe  is  lacking  with 
respect  to  the  area  in  question  is  that 
there  is  no  means  for  farmers, 
consumers,  milk  dealers,  or  other 
interested  parties  to  evaluate  the  market 
because  there  is  no  published 
information  about  milk  production, 
sales,  prices  and  other  relevant 
information.  In  proponents’  view,  one  of 
the  chief  benefits  of  a  Federal  milk  order 
for  the  area  would  be  the  availability  of 
such  information  on  a  timely  basis. 

Three  dairy  farmers  who  were  not 
affiliated  wdth  a  cooperative  association 
testified  in  opposition  to  the  proposed 
milk  order.  One  stated  that  he  is  paid  for 
his  milk  on  the  basis  of  70  percent  Class 
I  utilization.  Ke  is  apprehensive  that  a 
Federal  milk  order  would  cause  the 
Class  I  utilization  percentage  of  the' 
market  to  drop  continually.  The  other 
farmers  expressed  similar  views. 

.A.n  evaluation  of  all  the  testimony  and 
economic  data  contained  in  the  record 
revealed  little  indication  of  actual 
disorderly  marketing  conditions  in  the 
area  in  question  at  the  time  of  the 
hearing.  The  disorderly  marketing 
conditions  that  often  precede  an  order, 
e  g.,  handlers  cutting  producer  prices. 


certain  producers  losing  their  market 
and  a  disproportionate  sharing  among 
producers  of  the  market’s  surplus  milk, 
were  generally  not  present. 

A  primary  question  that  needs  to  be 
addressed  in  this  proceeding  is  whether 
a  Federal  milk  order  should  be 
established  in  the  absence  of  any  major 
marketing  problems.  Proponents 
testified  that  certain  “elements"  of 
orderly  marketing  are  lacking  in  the  area 
in  question.  These  include  such 
elements  as  a  marketwide  classified 
pricing  program  and  a  sharing  of  the 
returns  from  Class  I  sales  among  all 
producers.  HoVvever,  the  record  does  not 
establish  that  the  absence  of  these 
elements  of  orderly  marketing  is 
resulting  in  major  marketing  problems 
for  producers  who  are  supplying  the 
area.  This  being  the  case,  it  is  doubtful 
that  a  Federal  milk  order  to  establish 
classified  pricing,  marketwide  pooling 
and  other  provisions  would  provide  any 
substantial  benefits  for  producers  that 
would  justify  the  disadvantages  of 
Federal  government  intervention.  The 
record  of  this  proceeding  does  not 
indicate  persuasively  that  such 
intervention  is  necessary  for  orderly 
marketing  in  the  area  in  question. 

The  following  discussion  highlights 
particular  points  that  were  raised  by 
proponents  that  might  have  suggested 
some  degree  of  disorderly  marketing 
conditions,  and  the  conclusions  about 
them  that  were  drawn  from  the  record 
evidence.  The  material  covers  whether 
varying  prices  paid  by  milk  dealers  have 
resulted  in  competitive  conditions  that 
have  redounded  adversely  on  producers. 
The  material  evaluates  whether  there  is 
a  disproportionate  sharing  of  reserve 
supplies  among  producer  groups  to  a 
degree  that  marketing  instability  has 
resulted.  The  material  considers 
whether  producers,  in  fact,  have  been 
cut  off  the  market,  and  finally,  whether 
the  basis  of  pricing  milk  in  the  market 
has  resulted  in  marketing  stability  and 
in  regular,  dependable  supplies  of  milk. 

A  witness  for  one  of  the  proponent 
cooperatives  stated  that  unless  the 
distributing  plants  that  compete  with  the 
distributing  plants  supplied  by  the 
cooperative  are  required  to  pay  for  milk 
on  the  same  classified  price  plan, 
proponent’s  fluid  milk  outlets  are  in  an 
unfavorable  competitive  position  in  the 
retail  market,  which  it  turn  adversely 
affects  the  returns  received  by 
proponent’s  members. 

In  this  connection,  the  record 
provided  data  concerning  fluid  milk 
sales  for  June  and  October  1978.  It 
established  that  between  those  months, 
the  two  fluid  milk  plants  supplied 
exclusively  by  the  proponent  increased 


fluid  milk  (or  Class  I]  sales  as  did  the 
milk  dealer  to  whom  the  second 
proponent  sells  supplemental  milk. 
Another  milk  dealer,  who  paid  lower 
Class  I  prices  than  these  other  plants, 
lost  a  significant  quantity  of  fluid  milk 
sales  between  the  two  months. 

The  record  contains  no  specific 
explanation  for  this  occurrence,  and 
there  is  no  testimony  or  evidence  that 
the  shift  in  sales  was  accompanied  by 
price  wars  among  handlers  or  that 
prices  to  any  producers  had  been  cut  as 
a  result.  Between  those  two  months,  the 
Class  I  prices  paid  by  proponent’s 
outlets  increased  two  percent,  the  Class 
I  prices  paid  by  the  second  proponent’s 
outlet  increased  four  percent  and  the 
Class  I  prices  paid  by  the  other  milk 
dealer  increased  eight  percent.  It  may  be 
concluded  that  this  instance  of  lower 
Class  I  prices  that  w'ere  paid  by  one 
handler  in  competition  with  other 
handlers  supplied  by  proponent 
cooperatives  apparently  did  not  result  in 
either  decreased  Class  I  sales  or  in 
lower  prices  for  the  proponents. 

A  witness  for  one  of  the  proponent 
cooperatives  claimed  that  the 
cooperative  performs  much  of  the 
balancing  of  milk  supplies  for  one  of  the 
major  milk  dealers  in  the  market.  The 
spokesman  stated  that  the  reserves 
associated  with  the  fluid  milk  sales  of 
the  dealer  must  be  handled  by  the 
cooperative  which  does  not  share  in  the 
entire  Class  I  utilization  of  the  plant.  In 
such  instance,  it  was  claimed,  the  other 
producers  supplying  the  dealer  benefit 
from  receiving  Class  I  returns  without 
sharing  in  the  lower  priced  reserves 
needed  for  the  plant. 

A  disproportionate  sharing  among 
producers  of  the  market’s  reserve  milk 
would  be  a  situation  in  which  a 
relatively  large  group  of  producers  are 
paid  the  higher  fluid  milk  price  for  all 
their  milk  shipments  to  processing 
plants  while  a  relatively  large  group  of 
other  producers  receive  primarily  the 
lower  surplus  price  for  most  of  their 
milk.  The  lower  price  resvilts  because 
their  shipments  of  milk  represent  the 
market’s  seasonal,  monthly,  and  daily 
reserves  associated  with  the  fluid  milk 
sales  of  the  other  producers.  In  such 
situation,  processors  can  tailor  their 
purchases  for  Class  I  from  one  group  of 
producers  and  supplement  seasonal 
needs  for  fluid  milk,  as  in  the  fall 
months,  from  the  other  group  of 
producers. 

The  milk  dealer  in  question  is 
supplied  primarily  by  farmers  who  are 
not  members  of  a  cooperative 
association.  For  October  1978,  one  of  the 
two  months  for  w'hich  specific  economic 
data  were  provided,  the  quantity  of  milk 
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the  dealer  received  from  these 
producers  was  5.2  million  pounds.  An 
additional  one  million  pounds  were 
obtained  from  proponent.  The  total 
supply  of  the  dealer  was  6.2  million 
pounds.  Fluid  milk  sales  were  4.5  million 
pounds  or  an  apparent  Class  I  utilization 
of  73  percent. 

Proponent  was  paid,  as  were  the 
nonmember  producers,  on  the  basis  of 
70  percent  Class  I  utilization.  The  70 
percent  is  a  determinate  figure  and  does 
not  change  from  month  to  month  even 
though  the  Class  I  utilization  of  the 
dealer  may  change.  In  June  1978,  the 
apparent  Class  I  utilization  of  the  milk 
dealer  was  65  percent. 

For  October  1978,  the  Class  I  use 
assigned  to  proponent  would  have  been 
700,000  pounds.  One  can  speculate  how 
much  reserve  supply  is  reasonably 
associated  with  700,000  pounds  of  fluid 
milk  sales.  How'ever,  the  appropriate 
reserve  is  not  likely  to  be  as  much  as  7 
million  pounds,  which  is  the  estimated 
production  of  the  cooperative’s  67 
producers  whose  milk  would  have  been 
available  to  the  market  that  month. 

Proponent’s  milk  sales  in  the  area  that 
was  proposed  are  in  the  nature  of  a 
supplemental  supply  to  a  single  milk 
dealer  who  is  supplied  primarily  by 
producers  who  are  not  members  of  a 
cooperative  association.  The  same 
proportions  of  their  deliveries  to  the 
milk  dealer  are  assigned  to  Class  I  and 
to  surplus  use  as  is  the  case  for  the 
proponent’s  deliveries.  Proponent 
obtains  the  f.o.b.  Salt  Lake  City  Class  I 
price  of  the  Great  Basin  milk  order  plus 
10  cents  for  70  percent  of  the  milk  it 
delivers  to  the  milk  dealer.  The  10-cent 
charge  may  be  regarded  as  a  payment 
for  the  services  proponent  performs  in 
supplying  the  supplemental  milk. 

The  total  Class  I  price  that  is  paid  for 
the  supplemental  milk  is  55  cents 
(including  the  10  cents  referred  to)  a 
hundredweight  higher  than  the  Class  1 
price  that  is  paid  to  the  independent 
producers  v.'ho  supply  the  milk  dealer. 
Their  price  is  the  Great  Basin  Ch.ss  I 
price  minus  45  cents,  w^hich 
approximates  the  location  adjustment 
under  that  order  from  Salt  Lake  City  to 
Boise,  Idaho. 

It  must  be  concluded  that  this 
proponent’s  function  in  the  market  is  not 
one  of  providing  the  market  v/ith  a 
substantial  share  of  the  fluid  milk  needs 
of  competing  milk  dealers  and  then 
having  to  dispose  of  the  surplus 
associated  with  such  fluid  sales.  Only  a 
minor  quantity  of  the  milk  produced  by 
proponent’s  67  members  actually  is  ever 
marketed  in  the  area  for  fluid  use.  The 
major  part  of  it  is  disposed  of  regularly 
for  manufacturing  use  in  southwestern 


Idaho  or  is  marketed  elsewhere  in 
Federal  order  markets  such  as  Eastern 
Colorado,  Oregon-Washington  and 
Great  Basin. 

An  exhibit  introduced  into  evidence 
by  proponent  established  that  the  sales 
of  the  cooperative  that  have  been  made 
to  the  milk  dealer  have  gradually  been 
decreased  by  the  dealer  since  1974  from 
about  4  million  pounds  a  month  to  about 
one  million  pounds  a  month  in  1978.  One 
might  conclude  that  this  is  evidence  of 
producers  having  been  cut  off  the 
market.  A  more  persuasive  conclusion  is 
that,  over  time,  the  milk  dealer  may 
have  shifted  the  source  of  supply  for  the 
fluid  milk  plant.  An  order  would  not 
change  this  situation  necessarily.  Under 
a  Federal  milk  order  a  regulated  handler 
would  not  be  required  to  buy  milk  from 
any  particular  producer  or  group  of 
producers. 

The  second  proponent  cooperative  is 
the  exclusive  supplier  of  two  fluid  milk 
plants.  The  milk  that  is  received  is  paid 
for  on  the  basis  of  80  percent  Class  I 
use.  a  determinate  figure  as  in  the  case 
of -the  other  proponent.  The  price  paid 
for  Class  I  milk  is  the  Minnesota- 
Wisconsin  (M-W)  price  of  the  preceding 
month  plus  $1.85.  For  milk  received  at 
the  plant  and  not  used  in  fluid  milk 
products  the  price  is  the  M-W  price  of 
the  second  preceding  month.  Milk  that  is 
available  to  the  fluid  milk  plants  but  not 
received  there  is  made  into  dairy 
products  at  proponent’s  manufacturing 
plant  at  Caldwell,  Idaho. 

The  fluid  milk  prices  that  have  been 
paid  to  the  two  proponents  and  to 
nonmember  producers  who  supply  one 
of  the  larger  milk  dealers  are  closely 
related  to  the  Class  1  price  of  the  Great 
Basin  milk  order.  This  represented  88 
percent  of  the  fluid  sales  by  milk  dealers 
in  the  market  for  October  1978,  and  83 
percent  for  June  1978.  Two  other  milk 
dealers  with  about  16  percent  of  the 
fluid  sales  paid  somevvhat  lower  Class  I 
prices  than  those  indicated  above,  but 
without  disruptive  impact  as  indicated 
previously. 

It  must  be  concluded  that  while  there 
is  variation  in  the  fluid  milk  prices  that 
have  been  paid  by  milk  dealers,  a  very 
substantial  proportion  of  the  fluid  milk 
for  the  market  is  paid  for  at  prices  that 
are  closely  related  to  the  Class  I  price  of 
the  Great  Basin  milk  order.  Likcw'ise, 
there  is  a  strong  tie  to  the  Great  Basin 
market  in  the  way  milk  is  classified  by 
milk  dealers  even  though  there  is  no 
marketwide  classified  price  plan  for  the 
area  proposed  for  Federal  regulation. 
This  connection,  through  prices  and 
classification,  with  the  neighboring 
Great  Basin  Federal  milk  order  has 
promoted  price  stability  for  a  very  large 


proportion  of  the  fluid  milk  market  in 
question.  The  prices  thus  derived  have 
resulted  in  an  adequate  supply  of  milk 
for  fluid  use  at  all  times. 

Also,  the  prices  that  milk  dealers  have 
paid  for  most  milk  not  used  in  fluid  milk 
products  have  been  related  to  the  M-W 
price  or  have  been  higher.  The  M-W 
price  is  that  which  is  used  in  the  Federal 
milk  order  system  for  pricing  milk  that  is 
not  used  for  fluid  use.  Further,  the 
record  established  that  the  prices  paid 
for  manufacturing  milk  is  Idaho 
normally  have  averaged  significantly 
higher  than  the  M-W  price  on  a  3.5 
percent  butterfat  basis. 

It  must  be  concluded  from  the 
foregoing  data  that  despite  the  absence 
of  a  marketwide  classified  price  plan 
and  other  provisions  that  would  be 
provided  by  a  Federal  milk  order,  the 
marketing  of  milk  in  the  area  that  was 
proposed  is  not  disorderly.  The 
proponent  cooperative  associations  are 
marketing  the  milk  of  their  members 
effectively,  and  milk  dealers  have  not 
engaged,  in  recent  years  anyway,  in 
destructive  competition  that  redounds 
adversely  on  producers. 

A  further  consideration  is  the 
probable  impact  if  a  Federal  milk  order 
were  established.  It  is  estimated  from 
data  in  the  record  that  the  weighted 
average  prices  paid  for  fluid  milk  (Class 
IJ  in  June  and  October  1978  were  $10.75 
and  $11.18  per  hundredweight, 
respectively,  for  milk  contining  3.5 
percent  butterfat.  On  a  formula  basis 
this  would  have  been  the  M-W  price  of 
the  second  preceding  month  plus  a  Class 
I  differential  of  $1.50. 

Proponents  proposed  that  Class  I  milk 
for  the  area  be  priced  on  the  basis  of  the 
M-W  price  of  the  second  preceding 
month  plus  $1.75.  This  would  have 
increased  milk  costs  to  handlers,  and 
presumably  to  consumers,  by  2.1  cents 
and  2.2  cents  per  gallon  in  June  and 
October  1978,  respectively.  Yet,  the 
record  contains  no  evidence  that  would 
justify  an  increase  in  the  cost  of  Class  I 
milk  through  Federal  government 
intervention. 

The  area  proposed  for  Federal  milk 
regulation  has  a  substantial  quantity  of 
Grade  A  milk  available  for  use  in  the 
area  and  for  sale  outside  the  area.  It  is 
an  area  from  which  Grade  A  milk 
supplies  are  drawn  for  the  Great  Basin, 
Oregon-Washington,  and  other  milk 
orders.  From  that  standpoint,  it  would 
be  reasonable  to  consider  a  Class  I 
differential  for  the  area  based  on  the 
Class  I  differentials  of  neighboring 
Federal  milk  orders,  less  a  location 
adjustment  based  on  1.5  cents  per  10 
miles  which  is  presently  used 
throughout  the  Federal  milk  order 
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system.  On  that  basis,  a  Class  I 
differential  of  $1.35  is  indicated.  It 
represents  an  average  of  the  Class  I 
differentials  of  neighboring  milk  order  ’ 
adjusted  for  distance  to  Boise,  Idaho. 

Applied  to  the  proposed  market  for 
June  and  October  1978,  such  di^erential 
would  have  reduced  milk  costs  to 
dealers,  and  presumably  to  consumers, 
by  about  1.4  cents  and  1.3  cents  per 
gallon,  respectively.  However,  a  Class  I  . 
differential  of  that  amount  coupled  with 
Class  II  and  Class  III  milk  prices  based 
on  the  M-W  price  series  would  likely 
result  in  blend  prices  that  are  less  than 
the  weighted  average  prices  that  have  ' 
resulted  from  the  present  price  structure 
of  the  market.  Even  with  a  Class  I 
differential  of  $1.50,  which  probably 
would  represent  no  increase  in  the  cost 
of  Class  I  milk  for  the  market,  any 
increase  in  weighted  average  returns  to 
producers  likely  would  be  minimal.  It 
would  not  be  appropriate  to  establish  a 
Federal  milk  order,  with  attendant  costs, 
when  marketing  conditions  for 
producers  would  not  be  improved 
substantially. 

In  view  of  the  foregoing 
considerations,  it  is  concluded  that  a 
Federal  milk  order  for  the  proposed 
Southwestern  Idaho-Eastern 
Washington  marketing  area  is  not 
warranted.  Accordingly,  the  proposal  for 
such  an  order  is  denied. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extend  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  findings  and 
conclusions  set  forth  herein,  the  request 
to  make  such  findings  or  reach  such 
conclusions  are  denied  for  the  reasons 
previously  stated  in  this  decision. 

(This  recommended  decision 
constitutions  the  Department’s  Draft 
Impact  Analysis  Statement  for  this 
proceeding). 

Signed  at  Washington,  D.C.,  on  August  13, 
1979. 

William  T.  Manley 

Deputy  Administrator,  Marketing  Program 
Operations. 
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Idaho),  Oregon-Washington  (Portland,  Oregon),  and 
Inland  Empire  (Spokane,  Washington), 


